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TOWN OF FLOWER MOUND

ORDINANCE NO. ;2 3 ~/1

AN ORDINANCE OF THE TOWN COUNCIL OF THE TOWN OF FLOWER
MOUND, TEXAS, AMENDING THE CODE OF ORDINANCES OF THE TOWN
OF FLOWER MOUND, TEXAS, BY REPEALING EXISTING ARTICLE Vi,
ENTITLED “OIL AND NATURAL GAS WELL DRILLING AND OPERATIONS,”
OF CHAPTER 34 OF THE CODE OF ORDINANCES OF THE TOWN OF
FLOWER MOUND, TEXAS, AND ADOPTING A NEW ARTICLE VII, ENTITLED
“OIL AND NATURAL GAS WELL DRILLING AND OPERATIONS,” RELATIVE
TO REGULATING AND PERMITTING THE EXPLORATION, DEVELOPMENT,
AND PRODUCTION OF MINERAL, OIL, AND GAS RESOURCES; MAKING
DETAILED FINDINGS RELATED THERETO; REPEALING ALL CONFLICTING
ORDINANCES; PROVIDING A SEVERABILITY CLAUSE; PROVIDING FOR
PUBLICATION; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Town of Flower Mound (“Town") is located in the Barnett
Shale Gas Field in the Fort Worth Basin; and

WHEREAS, Barnett Shale is a fine grained sedimentary rock deposited by
a shallow sea and that such Shale is a porous rock that contains hydrocarbons
but has practically no permeability; and

WHEREAS, due to technological advances and energy related issues, the
exploration and production of natural gas in the Barnett Shale Gas Field has
become economically feasible in the recent past; and

WHEREAS, in or about 1997 new natural gas production was established
in Denton and Tarrant Counties, Texas; and

WHEREAS, in 2003, the Town adopted its first comprehensive ordinance
reiative to oil and natural gas drilling and production operations, and thereafter
has adopted amendments to said ordinance, including major amendments in
2007; and

WHEREAS, natural gas drilling and production operations are currently
being conducted in Flower Mound as well as in the communities and
unincorporated areas around Flower Mound; and

WHEREAS, natural gas drilling and production operations involve or
otherwise impact the Town’s environment, infrastructure and related public
health, welfare and safety matters, including but not limited to noise issues, road
repair issues due to use of heavy equipment, site security and signage issues,
issues related to operating hours, venting of gas, fire suppression issues, lighting
issues, containment systems, hazardous materials management, spill issues,
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operator insurance issues, environmental impairment matters and other
regulatory issues; and

WHEREAS, by an ordinance adopted by the Town Council on or about
June 7, 2010, there was created an Qil and Gas Advisory Board to review Town
ordinances related to oil and natural gas drilling and production operations; and

WHEREAS, the Town Council thereafter appointed members to the Qil
and Gas Advisory Board and after a 'engthy and exhaustive review process by
said Oil and Gas Advisory Board, on or about January 20, 2011, the Oil and Gas
Advisory Board presented to the Town Council its preliminary recommendations
for amendments to applicable Town ordinances related to oil and natural gas
drilling and production operations; and

WHEREAS, on February 10 and 12, 2011, additional public hearings were
held by the Oil and Gas Advisory Board to solicit further public input; and

WHEREAS, on February 28, 2011, the Qil and Gas Advisory Board
presented its Final Recommendations to the Town Council, which Final
Recommendations are incorporated by reference; and

WHEREAS, at the Town Council work session on March 21, 2011, items
that were not completely resolved or considered outstanding by some of the Oil
and Gas Advisory Board members were discussed and as a consequence, Town
staff scheduled and coordinated a public comment period relative to those
outstanding issues; and

WHEREAS, the public comment period was designed as an opportunity
for the public, including gas well drilling and production companies currently
operating in the Town, to provide detailed feedback, if any, on those outstanding
issues; and

WHEREAS, the public comment period was designated from April 1
through Aprit 18, 2011, during which period the Town received additional
comments from the United States Army Corps of Engineers, citizens, and
permitted operators; and

WHEREAS, during the public comment period, two (2) additional public
comment meetings were held, on April 7 and 12, 2011, to solicit additional public
feedback; and

WHEREAS, the Town Council provided Town staff with direction at the
May 2, 2011, work session, generally requesting that an ordinance be presented
that addressed the concerns of the public and the recommendations made by the
Oil and Gas Advisory Board; and
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WHEREAS, a public hearing was held by the Town Council on June 20,
2011, at which time additional public input was received, with Town staff being
tasked to make appropriate modifications to the Ordinance in conformance with
Town Council direction; and

WHEREAS, there is an abundance of reports, studies, information and
data about the effects of natural gas drilling on public health, welfare and safety,
some of which reports, studies, information and data are contradictory, and due
to such, the Town has undertaken extensive study on its own to determine what,
if any, effects natural gas driling may have on the public health, welfare and
safety of Flower Mound and its residents, in part as reflected in Section 1 of this
Ordinance; and

WHEREAS, Chapter 211 of the Texas Local Government Code provides,
in part, various methods and processes through which land uses, structures,
businesses and related activities may be regulated, and which chapter and
regulations are utilized herein; and

WHEREAS, after extensive review, public hearings and public comments,
this Ordinance is considered and adopted in furtherance of the health, safety and
welfare of the citizens of the Town of Flower Mound, Texas, with due respect for
the property rights of the citizens of the Town of Flower Mound, Texas.

NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF
THE TOWN OF FLOWER MOUND, TEXAS, THAT:

SECTION 1
The matters and facts recited in the preamble hereof are hereby found
and determined to be true and correct and incorporated herein by reference as if
fully set forth herein. In addition, the Town Council also makes the following
findings in furtherance of this Ordinance:

integra Well Site Impact Study

1. In August 2009 Integra Realty Resources (‘Integra”) prepared for the
Town a Well Site Impact Study (“Study”).

2. The objective of the Study was “to develop an opinion of the impact, if any,
of the proximity of improved residential properties as a result of their proximity to
natural gas well sites.”

3. The Study employed four (4) methods for examining the impact of well
sites on residential property values: (1) Price-Distance Relationship; (2)
Comparable Sales Analysis; (3) Statistical Analysis; and (4) Survey of Market
Participants.

www . fastio.com



ClibPDF

4. The Study concluded, in general, “that in the Flower Mound area, when
houses are immediately adjacent to well sites there is a measurable impact of
value. As distance from the well site increases, this affect quickly diminishes.”
(Emphasis in original).

5. The Study further showed the following:

. Residential property in the Flower Mound market with price points
over $260,000 and immediately adjacent to well sites can experience an impact
from -3% to -14% in value based on the sales comparison method. Any
influence on property values on a linear basis was found to dissipate at around
1,000 feet from the wellhead;

. Sales comparison research indicated that a diminution in value due
to proximity to natural gas sites occurs only for properties immediately adjacent
to the well site, and several sales where view of the well site was obstructed by
buffers such as trees or other structures indicated that value is not measurably
impacted, even when the property is in close proximity to a well site; and

° The range in property value decline found in price-distance
relationships was observed to be about -2% to -7%. This methodology was less
conclusive than the sales comparison method but still indicated the same general
trends. Sites that resulted in negative impacts were in close proximity to houses
and most were in the Flower Mound area. Impact on housing prices by the price-
distance method generally dissipated between 1,000 and 1,500 feet. The sales
comparison method indicated the impact to dissipate at a closer proximity.

6. The Integra Study was presented and discussed at the March 21, 2011,
Town Council Work Session and in its presentation, Integra noted and concluded
that:

° At that time, littie data is available that suggests damages from
compressor stations and collection facilities are different from well sites in the
Flower Mound market;

o Measurable damages were found to single-family residences in the
Flower Mound market if the values of homes were over $250,000 to $300,000;
the homes are immediately adjacent to the well/drill site; and there are no buffers
such as trees or other buildings between the home and the well or other natural
gas facilities; and

. The foregoing conclusions may change over time depending upon
media influence, results of environmental and health studies and past experience
suggests as the market becomes accustomed to naturat gas facilities, the impact
on property values will diminish.
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Kleinfelder Ambient Air Quality Evaluations

1. Quarterly air evaluations conducted by Kleinfelder began in the first
quarter of 2010 and the Town subsequently contracted with Kleinfelder to
conduct monthly ambient air evaluations for 2011.

2. The initial quarterly air evaluations included sampling for Volatile Organic
Compounds (VOCs) at eight (8) locations throughout the Town—sampling
locations included sites adjacent to permitted gas well operations and sites in
other areas not associated with natural gas operations.

3. During the second quarter sampling in 2010, the Texas Commission on
Environmental Quality (TCEQ) published health-based screening criteria for air
evaluations called Air Monitoring Comparison Values (AMCVs). An objective for
establishing AMCVs was to provide clarity relative to appropriate screening
criteria for air monitoring.

4. The AMCVs have been utilized by the Town and Kleinfelder as the
comparison criteria for each subsequent quarterly air sampling evaluation and
the monthly air sampling evaluations.

5. Kleinfelder's presentation to the March 21, 2011, Town Council Work
Session addressed its 2010 results summary and its 2011 monthly monitoring
program.

6. The aforementioned eight (8) primary locations were used for the 2010
quarterly assessments, with four additional locations added for the May 2010
testing and one additional location was added adjacent to the Hilliard well site in
the Town, with said locations including active well sites/pads and active
compressor stations in both rural and urban surroundings and additionally, in
October 2010 the TCEQ air monitoring station at Fire Station No. 2 on Shiloh
Road was added.

7. The 2010 quarterly assessments (conducted in February, May, August
and November) included field screening for VOCs, methane and carbon disulfide
and the 2010 assessments identified air quality results consistent with urban air.

8. For the 2011 monthly assessments, the aforementioned eight (8) primary
locations were utilized by Kleinfelder, with three (3) additional short duration
samples for the January 2011 assessment, with said locations including active
well sites/pads and active compressor stations in both rural and urban
surroundings.
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9. The 2011 quarterly assessments included field screening for VOCs,
methane and carbon disulfide, with monthly assessments including the addition
of twenty (20) reduced sulfur compounds and twelve (12) carbonyl compounds.

10.  To date, the 2011 monthly assessments again have identified air quality
results consistent with urban air and below TCEQ AMCVs; however, certain
reduced sulfur compounds and carbonyl compounds had increased, but were still
within acceptable TCEQ ranges.

11.  Kleinfelder has indicated that additional air testing is advisable and
prudent under the circumstances for public health and safety reasons.
Specifically, in its report for April 2011 (the most current report), Kleinfelder wrote
that “{w]hile the current ambient air observations appear to be consistent with
urban ambient air and not indicative of significant releases or fugitive emissions
from the nearby natural gas activities in and/or surrounding Flower Mound, the
changing nature of the exploration, production, and transmission activities may
necessitate periodic evaluation to provide additional confirmation. . . . it may also
be prudent to request information from the operators concerning their current
monitoring program so the Town’s efforts could be used to supplement these
activities.”

EPA Concerns about Hydraulic Fracturing and Drinking Water Resources

1. According to the United States Environmental Protection Agency (EPA)
(www.epa.gov), hydraulic fracturing is defined as a well stimulation process used
to maximize the extraction of underground resources—oil, natural gas and
geothermal energy. Hydraulic fracturing processes are utilized in Flower Mound
for natural gas extraction.

2. Hydraulic fracturing involves the pressurized injection of fluids commonly
made up of water and chemical additives into a geologic formation. The
pressure exceeds the rock strength and the fluid opens or enlarges fractures in
the rock. As the formation is fractured, a “propping agent,” such as sand or
ceramic beads, is pumped into the fractures to keep them from closing as the
pumping pressure is released. The fracturing fluids (water and chemical
additives) are then returned back to the surface. Natural gas will flow from pores
and fractures in the rock into the well for subsequent extraction.

3. Water is needed during the hydraulic fracturing process and it is a central
component of the waste products. Potential impacts to drinking water suppliies
have been suggested from many recent reports.

4. Fracturing fluids can be up to 99% water. The volume of water needed for
hydraulic fracturing varies by site and type of formation and two to five million
gallons of water may be necessary to fracture one horizontal well in a shale
formation.
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5. Wastewaters from the hydraulic fracturing process may be disposed in
several ways. For example, the flowback water following fracturing may be
returned underground using a permitted underground injection well, discharged
to surface waters after treatment to remove contaminants, or applied to land
surfaces. Not all fracturing fluids injected into the geologic formation during
hydraulic fracturing are recovered. Estimates of the fluids recovered range from
15-80% of the volume injected, depending on the site.

6. The EPA notes that public concerns have focused recently on the impacts
of the hydraulic fracturing process used during natural gas production from shale,
and that potential risks to surface and underground sources of drinking water
might occur at various points in the hydraulic fracturing process. As a
consequence, Congress directed the EPA to conduct research to examine the
relationship between hydraulic fracturing and drinking water resources.

7. EPA’s draft study plan was presented to the EPA’s Science Advisory
Board in February 2011 for review and comment. Initial research resuits are
expected by the end of 2012 with a full report expected in 2014.

8. The fundamental research questions for the study include the following
relative to each stage of water use in hydraulic fracturing operations: (1) at the
water acquisition stage, how might large volume water withdrawals from ground
and surface water impact drinking water resources? (2) at the chemical mixing
stage, what are the possible impacts of releases of hydraulic fracturing fluids on
drinking water resources? (3) at the well injection stage, what are the possible
impacts of the injection and fracturing process on drinking water resources? (4)
at the flowback and produced water stage, what are the possible impacts of
releases of flowback and produced water on drinking water resources? and (5) at
the wastewater treatment and waste disposal stage, what are the possible
impacts of inadequate treatment of hydraulic fracturing wastewaters on drinking
water resources?

9. EPA has recognized in its February 2011 Hydraulic Fracturing Study Plan
“that there are important potential research areas related to hydraulic fracturing
other than those involving drinking water resources, including effects on air
quality, aquatic and terrestrial ecosystem impacts, seismic risks, public safety
concerns, occupational risks, and economic impacts,” and even though such
additional research areas are not within the scope of the current EPA study, the
EPA recommends that these topics “should be examined in the future.”

Natural Gas Drilling and Soil Contamination Issues

1. While hydraulic fracturing may result in contamination of drinking water
resources, such processes also may result in the contamination of soil and
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underground areas due to drilling pipe and other equipment-related leakages,
spills, seepages and accidents.

2. Additionally, natural gas surface equipment malfunctions, spills, seepages
and accidents at drilling pad sites may cause contamination of the soil at and
around such equipment.

3. Produced water and related spilis in Flower Mound, as reflected in Town
records, have caused soil contamination and necessitated site remediation by
the natural gas operators, to-wit:

. On March 17, 2010 (Operator: Williams Production; Location:
Cummings C Pad), a frac tank hatch was damaged causing a spill of fracture
fluid on the Cummings C pad and off the pad site to the east. The damage to the
hatch occurred at approximately 2:24 a.m. The contractor failed to notify the
Town or Williams of the emergency causing eighty (80) barrels of frac fluid to
leak until approximately 7:15 a.m. Sixty-five (65) barrels were recovered on-site
immediately. Williams, the Town, and the Texas Railroad Commission were
notified of the spill. Williams' environmental contractor Eagle SWS arrived on
location that morning to start delineating and removing the impacted soils off the
pad site. Soil samples were taken from the contaminated soil and new soil was
brought onto the site. A citation was issued for the spill.

o On August 20, 2010 (Operator. Williams Production; Location:
Cummings C Pad), a contractor noticed that the produced water tank was flowing
from a hose connection used to equalize the frac tanks. The hoses were not
properly connected to the valve. The contractor closed the appropriate valves to
stop the flow of water. The spill was reported to Williams and thereafter
immediately reported to the Town. After notification to the Town, Williams
notified the Texas Railroad Commission of the spill. One hundred ninety (190)
barrels of produced water were spilled and one hundred forty (140) barrels were
recovered on-site. Williams’ environmental contractor Eagle SWS arrived on
location that morning to start delineating and removing the impacted soils off the
pad site. Soil samples were taken from the contaminated soil and new soil was
brought onto the site. A citation was issued for the spill.

. On September 2, 2010 (Operator; Williams Production; Location:
Cummings C Pad), a Williams contractor was transferring drilling mud to a
tempaorary storage tank that was already full. This caused mud to be released
through an open vent at the back of the tank. Approximately forty (40) barreis of
mud were released onto the pad and the Cummings property to the south of the
pad. The mud pool was located at the southwest corner, off the pad site.
Williams immediately notified the Town and the Texas Railroad Commission. A
vacuum truck was used to remove free liquid. One hundred (100) barrels of
liquid were recovered because of rainwater mixing with the mud during the
cleanup event. Upon taking soil samples of the contaminated area, it was
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determined that the soil concentrations still fell within the Texas Railroad
Commission clean level requirements. Soil replacement was not necessary.
The contaminated soil was remediated through landfarming and a citation was
issued for the spill.

. On December 30, 2010 (Operator: Williams Production; Location:
Bob Smith Pad A), a washout occurred on a kimray valve on the Bob Smith Pad
A site. A pinhole leak was created by the friction of sand on the inside of the
valve. The valve was leaking methane. The Flower Mound Fire Department was
notified by residents who said the leak sounded like a jet engine. Williams was
called immediately and arrived on location approximately twenty (20) minutes
later. Williams shut down the leak and replaced the kimray valves on all
producing weils, including the Bob Smith A Pad, with new and improved valves.
No citations were issued.

° On July 3, 2011 (Operator: Williams Production; Location: Bob
Smith Pad B), the Flower Mound Fire Department received a call at
approximately 9:33 p.m. regarding a potential leak at a gas well. Town
firefighting personnel responded on the scene at 9:37 p.m. and discovered that
natural gas and produced water were escaping through a small hole in a two-inch
pipe at the wellhead. The Flower Mound Fire Department monitored the scene
until a technician arrived and stopped the leak. The Town reported the incident
to the Texas Commission on Environmental Quality. No soil outside the pad site
was contaminated by the produced water spill; however, apparently a small
amount of produced water did spill onto the pad site.

Natural Gas Drilling and Federal Government Infrastructure

1. Section 408 of Title 33 of the United States Code provides, in part, that “[ilt
shall not be lawful for any person or persons to . . . destroy, . . . injure . .. orin
any manner impair the usefulness of any . . . work built by the United States, in
whole or in part, for the preservation and improvement of any of its navigable
waters or to prevent floods. . . .” That section further provides that the Secretary
of the Army, “may, on the recommendation of the Chief of Engineers, grant
permission for the alteration or permanent occupation or use of any of the
aforementioned public works when in the judgment of the Secretary such
occupation or use will not be injurious to the public interest and will not impair the
usefulness of such work.”

2. During the comment period referenced in the preamble to this Ordinance,
Mr. Brian Phelps, Operations Project Manager, Trinity Regional Project, United
States Army Corps of Engineers—Fort Worth, Operations Division, by
correspondence dated April 18, 2011, wrote that “[d]rilling and associated
hydrofracturing may present an increased risk of poor performance to dams. For
this reason, the United States Army Corps of Engineers, Fort Worth District and
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Southwestern Division, has placed a general restriction of any drilling activities
within 3,000 feet of our dams and other critical structures.”

3. In that correspondence, Mr. Phelps also wrote that “[a]dditionally, the
United States Army Corps of Engineers Headquarters (USACE) has directed that
all drilling in proximity to our structures is subject to 33 United States Code 408"
and “the Trinity Regional Project respectfully asks that you delay permitting
actions on any well within 3,000 feet of our structures and refer those directly to

n

us.

Insurance Issues Related to Natural Gas Drilling

1. The Town's oil and natural gas well drilling and operations ordinance was
first adopted in 2003, and the insurance requirements contained therein were
appropriate at that time.

2. Since 2003, there have been more incidents and accidents related to
natural gas drilling production and operations as well as pipeline-related incidents
and accidents, in the United States and in North Texas.

3. Insurance amounts that were appropriate in 2003 are not necessarily
appropriate in 2011, due to increases in costs, property vaiues, the intrusion of
natural gas operations into areas that are residential in nature and a variety of
other reasons, all of which justify an increase in insurance amounts.

4. The amounts proposed in this Ordinance are commercially available and
although perhaps more costly for smaller operators, the necessity of protecting
the public health, safety and welfare far outweigh the financial impact upon
smaller operators, particular in the event of accidents or spillages onto private or
public property, and the costs of accident cleanup, remediation and emergency
operations.

5. Representatives of the insurance industry have verified the foregoing
information relative to the commercial availability of such insurance in the
amounts hereinafter referenced.

Purposes for Town's SMARTGrowth Program and Congruency with
Purposes for Oil and Natural Gas Drilling and Production Requlatory
Framework

1. More than a decade ago, the Town adopted a SMARTGrowth
Management Plan, which name eventuaily was amended in or about 2002 to
become known as the SMARTGrowth Program (“SMARTGrowth”).

2. When originally adopted in 1999, SMARTGrowth's purposes included the
following:
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° Mitigate the ill effects of rapid and intense urbanization (Flower
Mound was the nation’s tenth fastest growing community during the 1990s—
growing by 226.54%, from 15,527 to 50,702 inhabitants);

° Ensure growth is served with adequate public infrastructure,
services and facilities;

. Ensure growth contributes to the attainment of the community
character and quality of life objectives established in the Town’s Master Plan;

® Preserve open lands, natural landscapes, farmland, sensitive
ecological resources and scenic vistas on the urban fringe;

L Integrate the built and natural environments and contribute to a
sense of place; and

® Ensure growth does not occur at the expense of environmental
quality, community character or quality of life.

3. Since the initial adoption of SMARTGrowth in 1999, the purposes of
SMARTGrowth were expanded to consider other aspects of the development
process in Flower Mound, many of which purposes are similar in nature relative
to both the scope and purposes for regulation of oil and natural gas drilling in the
Town, including but not limited to the following:

° Protect the open lands, natural landforms, agricuitural landscapes
and scenic vistas that create and define the Town's unique community character
and quality of life;

® Protect the natural, scenic and ecological resources that are
essential elements of the Town's community character and which provide
irreplaceable plant and wildlife habitat;

. Ensure that the character and quality of Flower Mound's built
environment contribute to desired community character objectives and integrate
with surrounding natural landscapes;

° Avoid conflicting interaction and/or relationships between new and
existing development and a resulting diminution of property values;

® Protect existing farmland and agricultural operations from conflicts
with development;
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